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Probable cause for a criminal prosecution may exist even though the crime charged was not committed by the accused 
or anyone else. 


The existence of probable cause does not depend on the actual commission of the original wrong charged, ! and, if the case shows 
sufficient ground for believing it to have been committed, the justification may be made out, although the alleged offense was 


not committed by the accused or by anyone else.” However, it is essential that the defendant, when instituting the proceedings, 
actually believed that the crime had been committed,” since probable cause is lacking where, at the time of commencing the 


prosecution, the prosecutor knew that no crime had been committed.“ 
On the other hand, incriminating information from someone admitting their participation in a crime creates probable cause, as 


would support malicious prosecution claim? even if the charges are ultimately dismissed.° 


Possession of stolen property. 


Depending on the particular circumstances, possession of stolen property may/ or may not® establish probable cause in an 
action for malicious prosecution. 
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CUMULATIVE SUPPLEMENT 
Cases: 


Facts at time of plaintiff's arrest for murder would, in the prosecutor's mind, lead a person of ordinary caution and prudence to 
entertain an honest and strong suspicion that plaintiff was guilty, and, thus, detectives and police lieutenant had probable cause 
to institute and contribute to plaintiff's criminal prosecution, which was a defense to plaintiff's malicious prosecution claim, 
where plaintiff had tumultuous romantic relationship with murder victim, victim expressed fear of plaintiff, plaintiff followed 
victim's new boyfriend, who was plaintiff's roommate, and kicked down victim's door, plaintiff's fingerprints were found on 
murder weapon, and plaintiff had time to murder victim and return to his next known location. Beaman v. Freesmeyer, 442 IIl. 
Dec. 848, 160 N.E.3d 1028 (App. Ct. 4th Dist. 2019), appeal allowed, 439 Ill. Dec. 18, 147 N.E.3d 693 (III. 2020). 


[END OF SUPPLEMENT] 
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Footnotes 
| N.Y.—Neulist v. Nassau County, 108 Misc. 2d 160, 437 N.Y.S.2d 239 (Sup 1981), order affd, 88 A.D.2d 
587, 450 N.Y.S.2d 762 (2d Dep't 1982). 
2 Cal.—Haydel v. Morton, 19 Cal. App. 2d 697, 66 P.2d 204 (1st Dist. 1937). 
Tenn.—Poster v. Andrews, 183 Tenn. 544, 194 S.W.2d 337 (1946). 
3 Cal.—Singleton v. Singleton, 68 Cal. App. 2d 681, 157 P.2d 886 (2d Dist. 1945). 
As to belief in guilt of accused, see § 40. 
§ 42. 


U.S.—Caldwell v. Green, 451 F. Supp. 2d 811 (W.D. Va. 2006) (stating West Virginia law). 

U.S.—Lovett v. Lucas, 2012 WL 13171308 (N.D. Ohio 2012), judgment aff'd, 753 F.3d 606 (6th Cir. 2014) 
(stating Ohio law). 

Dismissal by agreement after admitted shoplifting 

Ala.—Wesson v. Wal-Mart Stores East, L.P., 38 So. 3d 746 (Ala. Civ. App. 2009). 

7 U.S.—Rios-Pineiro v. U.S., 713 F.3d 688 (1st Cir. 2013) (stating Puerto Rico law); Cass v. Town of Wayland, 
383 F. Supp. 3d 66, 367 Ed. Law Rep. 836 (D. Mass. 2019) (stating Massachusetts law); Fiedler v. Incandela, 
222 F. Supp. 3d 141 (E.D. N.Y. 2016) (stating New York law). 
Possession of stolen merchandise 
Probable cause for arrest of a trucking company owner, for general larceny of goods belonging to a grocery 
store, precluded the trucking company owner's claim for malicious prosecution against the grocery store; 
the store supervisor and receiving superintendent found merchandise belonging to the store in the truck that 
should have been empty, it appeared to be merchandise that had been loaded onto the truck after the shipment 
was unloaded, and the trucking company owner said that it was probably merchandise for another store, but 
some of it was exclusive to the grocery store chain and could not have been destined for another store. 
Miss.—Richard v. Supervalu, Inc., 974 So. 2d 944 (Miss. Ct. App. 2008). 

8 U.S.—Diop v. City of New York, 50 F. Supp. 3d 411 (S.D. N.Y. 2014) (stating New York law). 
Possession of stolen credit card as evidence of another crime 
An arrestee's possession and use of one victim's credit card within hours of a crime, standing alone, did not 
establish probable cause to prosecute her for crimes arising from a quadruple homicide in a family home, 
as element of a malicious prosecution claim. 
N.Y.—Kinge v. State, 79 A.D.3d 1473, 915 N.Y.S.2d 186 (3d Dep't 2010). 
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